STATE OF MAI NE Docket No. 96-786
PUBLI C UTI LI TI ES COW SSI ON

May 14, 1998
CENTRAL MAI NE PONER COMPANY ORDER GRANTI NG NORTHERN
Petition for Approval to UTILITIES, INC’s MOTI ON
Furnish Gas Service In and To FOR RECONSI DERATI ON
Areas Not Currently Receiving
Nat ural Gas

VELCH, Chairnman; NUGENT and HUNT, Commi ssioners

1. SUMMARY OF ORDER

We grant Northern Utilities Inc.’s Mdtion for
Reconsi deration to consider public interest issues in Phase Il of
t hi s proceedi ng, now pendi ng.

11. BACKGROUND

By Order in this docket dated March 11, 1998 (March 11th
Order), we granted Central Mai ne Power Conpany (CWMP), on behal f
of its joint venture with New York State Electric and Gas
(NYSEG), conditional authority to serve within 60 cities and
towns in Maine pursuant to 35-A MR S. A 882104 and 2105. W
found that the joint venture possesses the general financial and
technical capability to serve as a public utility and that need
exists in the designated nunicipalities because natural gas
service is currently not being provided in those areas. The
March 11th Order did not allow CMP to construct or operate a
natural gas systempublic utility until the Conmm ssion has
revi ewed and approved detail ed financing, construction and
resource plans, and has granted CWP full, or unconditional,
service authority.

On February 23, 1998, CW filed its “Phase I1” proposal for
uncondi tional authority in 35 nunicipalities,® grouped into six
di stinct system areas: the Bethel, Wndham Standi sh, Augusta,

Y Augusta, Gardiner, Hallowell, Farm ngdale, Randol ph, Chel sea,
Manchester, Waterville, Fairfield, Wnslow, Oakland, Vassal boro,
Bangor, Brewer, O d Town, Orono, MIford, Herman, Hol den,

Hanpden, Veazie, Orington, Bucksport, Bath, Brunsw ck, Topsham

Freeport, Fal nouth, Yarnouth, Cunberland, Wndham Raynond,

St andi sh, and Bet hel .
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Watervill e, Bath/Brunswi ck, and Bangor areas. The initial
schedul e established intervenor testinmony on April 17th, a
hearing on May 15th, and a final decision on the application by
June 26t h.

I11. NORTHERN”S MOTION FOR RECONSIDERATION

Northern Utilities, Inc. (Northern), Maine' s only operating
| ocal distribution conmpany (LDC), was previously granted ful
service authority in all but five of the nmunicipalities naned in
CVP' s petitions by Comm ssion order in 1969.2 See Northern
utilities, Inc., Re: Petition for Consent to Furnish Natural Gas
Service In and to Any City or Town of the State of Maine, #U.
2782 (June 27, 1969).

On March 31, 1998, Northern filed a Motion for

Reconsi deration of the March 11th Order. In its Mtion, Northern
argues that the Comm ssion failed to consider the overall public
interest in granting CVP authority to serve in an area where a
public utility (Northern) is already authorized to serve.

Nort hern requested that the Comm ssion reopen Phase | to consider
these issues in its determnation of need, or, alternatively, to
consi der these issues in Phase Il of the CMP proceedi ng.

Northern argues that the statute requires that in its review
of CMP' s application for service authority, the Comm ssion nust
find that a second utility (in addition to the first) is in the
public interest. Northern also notes that public interest
factors woul d include

i ssues such as uneconom c duplication of facilities,
fairness to existing investors, and any other factor
inplicated by the Comm ssion’s broad public policy
st andar d.

See Mid-Maine Gas Utilities, Inc., Request for Approval to
Furnish Service, Docket No. 96-465 (March 7, 1997) (Mid-Maine) at
10. Northern notes that the Conm ssion al so acknow edged in
Mid-Maine that review of an application for service authority
under sections 2102 and 2105 woul d necessarily be fact dependent.
Id. at 2. Northern nmaintains that CMP, as the applicant, has the
burden to show that the public conveni ence and necessity requires
that the Comm ssion authorize it to serve.

2Nort hern does not have authority to serve in Bangor, Brewer, dd
Town, Orono, and Veazie.
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Northern argues that in review ng an application for a
second utility the Comm ssion should consider whether a
sufficient market exists to support two utilities. If not, the
Comm ssi on shoul d deny the application. Northern maintains that
utility failure or bankruptcy, after sonme service has comenced,
woul d adversely inpact remaining gas service in Maine and future
devel opment of gas service within the state. Consequently,

Nort hern reconmends agai nst inplenenting a market driven policy
for determning which entity or entities should serve in an area.
Second, Northern argues, the Conm ssion should consider the
previously authorized utility’ s investnment in infrastructure
designed to all ow and support future growh and system expansi on.
Nort hern argues the previously authorized utility requires sone
measure of security in order to make investnents requiring a

| engt hy pay-back tine. Recognition of this will pronote the
orderly and efficient devel opment of natural gas infrastructure;
failure to recognize this could result in confiscation of the
previously authorized utility's property.

Addi tionally, Northern argues that it will be di sadvant aged
by having the Conm ssion allow a second utility into its existing
service authority sinply on a finding that no service currently
exi sts because, prior to having interstate pipelines in service,

t here has not been adequate supply to do so. Northern states it
has been working toward expanding its systeminto various areas
of the state both by investing in new gas supply projects (such
as Portland Natural Gas Transm ssion System (PNGIS) and the Wlls
[iquified natural gas (LNG facility) that are designed to
provi de additional supply resources and by constructing its
systemin a forward-I|ooki ng manner. See e.g. Northern Utilities
Inc., Petition for Approval of a Firm Gas Transportation
Agreement with Specialty Products and Proposed Large Volume “LV”
and Extra Large Volume “ELV” Transportation Rates and Terms and
Conditions, Docket No. 95-236, (August 16, 1995). Northern argues
it would be unfair to penalize it by allowng a second utility
service authority inits territory under these circunstances.
Consequently, Northern requests that the Conm ssion consider

whet her the public interest requires a second utility to serve in
the municipalities in which it is already authorized to serve.

IV. POSITIONS OF THE PARTIES

CWP argues that the Conm ssion would have to take a cl oser
| ook at an application under section 2105 for authority to serve
in any nunicipality where another utility is already serving, but
not in any area where a utility is authorized to serve, but not
serving. CWVMP objects to reopening Phase | and supports the
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conpetitive market policy described in Mid-Maine for unserved
ar eas.

Bangor Gas Conpany (BGC) points out that in Mid-Maine, the
Comm ssion stated that a finding of need wll not preclude the
conmmi ssion fromconsidering other related (i.e. public interest)
i ssues before granting an applicant authority to provide service.
However, BGC favors the policy articulated in Mid-Maine that the
Comm ssion |l et the market decide how unnmet need will be net in
areas which | ack existing service, even where full service
authority has already been granted to a utility, barring evidence
of harmthat would require Comm ssion intervention.

The O fice of the Public Advocate (OPA) argues for the
Comm ssion to hold a conparative proceeding in all areas of the
state, whether or not any entity is fully authorized to serve
these areas. OPA further argues that no deference is required to
the first fully authorized utility. Rather, the Conm ssion
shoul d sel ect anong all entities the entity that can provide the
best service at the |lowest price in the areas in question,
t hereby pronoting the orderly and efficient devel opnent of
infrastructure.® OPA suggested that the Conmi ssion grant
Northern’s notion and order Northern to “show cause” why no ot her
utility should be awarded a section 2105 authority to serve
within Northern’s service territory. OPA notes that there may be
sufficient reason to give preference to Northern in areas
contiguous to areas it currently serves (because of previous
investnment in expansion facilities) but not in areas that are
farther away. Furthernore, OPA argues that Northern’s authority
may be suspended under the Conmi ssion’s authority to nodify
orders pursuant to 35-A MR S. A 1321

Maritinmes & Northeast Pipeline L.L.C. (MNE) argues that
there is a threshold issue for the Conm ssion to consider:
whet her there should be nore than one LDC per geographic service
area. M\E argues that unless the Conmm ssion w shes to open up
natural gas transportation to conpetition between LDCs, LDC
service in Maine should be limted to one LDC per service area.
That being the case, the only remaining question for the
Commi ssion is whether it is economcally feasible for the
authorized utility to provide service. If so, the Comm ssion may

3COPA filed a Motion for Conparative Proceeding in Bangor Gas
Company L.L.C., Petition for Approval to Provide Gas Service iIn
the Greater Bangor Area, Docket No. 97-795, which was al so
deli berated on April 28, 1998. The Order denying OPA's Mdtion
w Il be issued separately.
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order that utility to provide service to areas in which it is not
now doing so within its authorized service territory. M\E al so
suggests that the Conm ssion could rescind an authorized
utility's service authority and award the territory to another
entity.

V. DISCUSSION

we grant Northern's notion to all ow consideration in Phase
Il of public interest issues that bear on whether or not we
shoul d aut horize another utility to serve in nunicipalities in
which Northern is authorized to serve, but is not currently
serving. W w Il consider whether, as a general matter or as to
any particular area, Northern's existing service authority
“raises the bar” to a point where we may find that authorizing a
second utility is not in the public interest. However, it is
unlikely that the nere existence of Northern's (or another
entity’ s) previously-granted service authority, by itself, would
constitute sufficient reason not to authorize another entity to
serve. W will examne the facts specific to each of the areas
in which there is an additional application to serve. Those
facts may or may not preserve an entity’'s current right to
provi de service to the exclusion of others.

The statutory framework clearly vests in the Conm ssion the
di scretion to determ ne which entity could best serve the public
in view of the attending circunstances. See Biddeford and Saco
Gas Company v. Portland Gas Light Company, 233 A.2d 730 (Me.
1967). See also Contel of Maine, Inc. Proposed Maps to Provide
for Boundary Change Between Contel and Bryant Pond Telephone
Company, Docket No. 90-083 and Bryant Pond Telephone Company,
Boundary changes Agreed upon with Contel of Maine, Docket No.
90-115, Order at 11, n. 10 (COctober 3, 1990). 35-A MR S. A 8
1321 allows us to rescind, alter or amend any order. W recognize
that there may be valid issues regarding investnents nade in
reliance upon, and wth reasonabl e expectation of, the
continuation of that authority, as well as econom c efficiencies
that may be identified.* As with subsequent or additional grants
of authority, we will review questions regarding the need to
suspend, apportion, or rescind service territory authority on a
case-by-case basis.

We al so nodify the broad market-driven policy expressed in
Mid-Maine by now recogni zing that we may be in a better position,

“Any reliance after the Mid-Maine order nmight be difficult to
justify as “reasonable.”
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as conpared to nunicipal permtting authorities, to determ ne the
manner in which service to an area should be devel oped. The
appropriate public interest result will be guided by the factual
context in which each application is reviewed.

Qur decision herein granting Northern's request to consider
public interest factors in determ ning whether CMP should be
allowed to serve in the proposed nmunicipalities in which
Nort hern now has service authority expands the scope of this
proceedi ng. The parties have provided comrent on which entity
has the burden of proof or a burden of production.

Nort hern has raised the issue as to whether CMP shoul d be
authorized to serve in the designated nmunicipalities that
Nort hern has been authorized to serve. Consequently, we allow
CVP an opportunity to address this issue in further testinony and
for Northern to supplenent its testinmony in response. Wile the
burden of proof ultimately is on the applicant, we woul d expect
Northern to present sufficient responsive evidence regarding the
nature and extent of its capital investnent and plans to serve
the proposed nmunicipalities, its anticipated in-service date, and
to denonstrate the economcs of its expansion into these areas.
This evidence will be necessary to support a finding that the
public interest is (or is not) served by authorizing another
utility to fulfill the service needs in the designated
muni ci palities at this tine.

Accordingly, we wll allow CW further opportunity to
supplenent its case as to why the public interest requires us to
authorize it to serve in the areas contained in its Phase |
application.® Following that, Northern may file responsive
testinmony justifying a finding that the public interest does not
favor granting such authority to CWP. As always, we will endeavor
to resolve the issues as expeditiously as possible in order not
to inconveni ence the applicant while allow ng sufficient process
to air relevant issues.

*Inits prefiled testinony and at technical conference on My
7th, CMP indicated that expeditious review of three areas is
necessary in order not to jeopardize its proposal to provide
service to custoners by Novenber 1998: Bethel, Wndham and the
Bat h- Brunswi ck area. G ven this urgency, we suggest that CW
consi der presenting supplenental testinony only on these areas
at this tine and to propose separate schedules for the
resolution of these “priority” areas and the renmai ni ng areas
contained in its application. Including all areas now may
result in a lengthier time frame for resolution than the
priority areas al one would require.
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Accordi ngly, we
ORDER
1. That Northern Utilities, Inc.”s Mtion for
Reconsideration is granted to all ow consideration of public

interest issues in Phase Il of this proceeding as descri bed
above.

Dat ed at Augusta, Maine this 14th day of May, 1998.

BY ORDER OF THE COWM SS| ON

Dennis L. Keschl
Adm nistrative Director

COW SSI ONERS VOTI NG FOR: WELCH
NUGENT

COMM SSI ONER HUNT DI D NOT PARTI Cl PATE IN THI' S DECI SI ON



